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Proposed Secure Act 2.0 

Legislation 

 

 

On March 29, the House passed the SECURE Act 

2.0, which builds on many of the retirement 

provisions enacted by the SECURE Act in 2019. The 

Senate has not yet passed a comparable bill, but two 

primary legislative vehicles have been introduced in 

the Senate: the RISE and SHINE Act and the EARN 

Act of 2022. 

 

The Senate is anticipated to pass a bill sometime this 

summer and then a conference committee will be 

established to reconcile the three bills. There’s broad 

bipartisan support to enact another major retirement 

savings bill, so a final bill could be enacted by the end 

of the year, if not sooner. Here are a few comparisons 

between the House SECURE Act 2.0 and the two 

Senate bills. 

 

Required beginning date for RMDs  

 

Regarding the required beginning date for RMDs, the 

House proposal would increase the required 

beginning date for RMDs from age 72 to age 73 

starting in 2023; age 74 starting in 2030; and age 75 

starting in 2033. The Senate proposals would increase 

required beginning date for RMDs from age 72 to age 

75 beginning with the 2032 calendar year. 

 

 

 

Catch-up contribution caps 

 

Regarding catch-up contribution caps, beginning 

with the 2024 taxable year under the House proposal, 

401(k) and 403(b) plan limits would be increased 

from $6,500 to $10,000 (and from $3,000 to $5,000 

for SIMPLE plans) for individuals who are age 62, 

63, or 64; and the $1,000 catch-up contribution for 

taxpayers aged 50 or over would be indexed for 

inflation. 

 

But under the Senate proposals, beginning with the 

2024 tax year, 401(k) and 403(b) plan limits would 

be increased from $6,500 to $10,000 (and from 

$3,000 to $5,000 for SIMPLE plans) for individuals 

who are between age 60 and 63; and the $1,000 catch-

up contribution for taxpayers aged 50 or over would 

be indexed for inflation. 

 

Both the House and Senate bills would require catch-

up contributions to be made with after-tax dollars. 

The House provision would be effective for after 

2022, whereas the Senate provision would be 

effective after 2023. 

 

SEP and SIMPLE Roth IRAs 

 

The House proposal would authorize SEPs and 

SIMPLE IRAs to be designated as Roth IRAs, 

applicable to post-2022 taxable years, whereas the 

Senate proposals would allow similar treatment, but 

it would be effective after 2023. 
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Mandatory employee enrollment 

 

And last, the House proposal would require 

employers starting new 401(k) or 403(b) plans to 

automatically enroll their employees in the plan with 

a minimum employee contribution rate of 3%, 

applicable to post-2023 plan years. Exceptions would 

be available to new businesses, small businesses, and 

government and church plans. The Senate bills do not 

include any such mandate. 

 

Self-Employment Tax Basics 
 

If you own an unincorporated business, you likely 

pay at least three different federal taxes. In addition 

to federal income taxes, you must pay Social Security 

and Medicare taxes, also called the self-employment 

tax.  

 

Self-employment taxes are not insubstantial. Indeed, 

many business owners pay more in self-employment 

taxes than in income tax. The self-employment tax 

consists of  

 

• a 12.4 percent Social Security tax up to an 

annual income ceiling ($147,000 for 2022) 

and  

 

• a 2.9 percent Medicare tax on all self-

employment income.  

 

These amount to a 15.3 percent tax, up to the 

$147,000 Social Security tax ceiling. If your self-

employment income is more than $200,000 if you’re 

single or $250,000 if you’re married filing jointly, 

you must pay a 0.9 percent additional Medicare tax 

on self-employment income over the applicable 

threshold for a total 3.8 percent Medicare tax. 

 

You pay the self-employment tax if you earn income 

from a business you own as a sole proprietor or 

single-member LLC, or co-own as a general partner 

in a partnership, an LLC member, or a partner in any 

other business entity taxed as a partnership. (There is 

an exemption for limited partners.) 

You don’t pay self-employment tax on personal 

investment income or hobby income. For example, 

you don’t pay self-employment tax on profits you 

earn from selling stock, your home, or an occasional 

item on eBay. 

 

The tax code bases your self-employment tax on 

92.35 percent of your net business income. 

  

That means your business deductions are doubly 

valuable since they reduce both income and self-

employment taxes. In contrast, personal itemized 

deductions and “above-the-line” adjustments to 

income don’t decrease your self-employment tax.  

 

Some types of income are not subject to self-

employment tax at all, including 

 

• most rental income, 

• most dividend and interest income, 

• gain or loss from sales and dispositions of 

business property, and  

• S corporation distributions to shareholders. 

 

You calculate your self-employment taxes on IRS 

Form SE and pay them with your income taxes, 

including your quarterly estimated taxes. 
 

Self-Employment Taxes for 

Partners and LLC Members 
 

Here’s a question: Does a member of a limited 

liability company (LLC) or a partner in a partnership 

have to pay self-employment taxes on the member’s 

or partner’s share of the entity’s income?  

 

Incredibly, the answer is not always clear. 

 

If you are a general partner in a general partnership, 

you must pay self-employment tax on your entire 

distributive share of the ordinary income earned from 

the partnership’s business. General partners also must 

pay self-employment tax on any guaranteed 

payments for services rendered to the partnership.  
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Partnerships generally are not required to pay 

guaranteed payments to the partners. Guaranteed 

payments are like employee salaries; the partnership 

pays them without considering the partnership’s 

income. They are often incorrectly called “partner 

salaries.” 

 

If you’re a limited partner in a limited partnership, 

you don’t pay self-employment tax on your share of 

the partnership’s profits. But you do pay self-

employment tax on any guaranteed payments you 

receive. 

 

That’s all well and good. But what about LLCs? They 

are the most popular business entity in the U.S. today, 

with an estimated count of 21 million. It is not always 

clear when LLC members (owners) pay self-

employment tax. 

 

LLCs are state law entities not recognized for federal 

tax purposes. In other words, they are always taxed as 

something else. The tax code taxes the single-

member LLCs as a sole proprietorship unless the 

owner elects taxation as a corporation (which is rare). 

Thus, owners of single-member LLCs file Schedule 

C and pay self-employment tax on their net profit. It 

couldn’t be simpler. 

 

LLCs with multiple members are treated as 

partnerships for tax purposes unless they elect 

taxation as a corporation. If a multi-member LLC is 

taxed as a partnership, should its members be treated 

as general or limited partners? 

 

Under proposed IRS regulations:   

 

• Members of member-managed LLCs cannot 

be treated as limited partners and must pay 

self-employment tax.  

 

• Members of manager-managed LLCs can 

qualify as limited partners, provided they 

work no more than 500 hours per year in the 

LLC business. 

 

• Members of service LLCs engaged in health, 

law, engineering, architecture, accounting, 

actuarial science, or consulting must be 

classified as general partners. 

Fortunately, you don’t have to follow the proposed 

regulations. The IRS has not finalized them and says 

it won’t enforce them. 

 

You can look at U.S. Tax Court rulings instead. The 

leading case says an LLC owner may be treated as a 

limited partner only if he is a passive investor who 

does not actively participate in the LLC business. 

 
 

                    

    
   

New 62.5 Cents Mileage Rate 

 

The IRS noticed that average gas prices across the 

United States exceeded $5.00 a gallon and took 

action. 

 

Small businesses that qualify to use and do use the 

standard mileage rate can deduct 62.5 cents per 

business mile from July 1 through December 31, 

2022. That’s up 4 cents a mile. 

 

This brings up a practical question: what do you do if 

you track business mileage using the three-month 

sample method? 
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Three-Month Sample Basics 
 

As a reminder, here are the basics of how the IRS 

describes the three-month test: 

 

• The taxpayer uses her vehicle for business 

use. 

• She and other members of her family use the 

vehicle for personal use. 

• The taxpayer keeps a mileage log for the first 

three months of the taxable year, showing that 

she uses the vehicle 75 percent of the time for 

business. 

• Invoices and paid bills show that her vehicle 

use is about the same throughout the year. 

 

According to this IRS regulation, her three-month 

sample is adequate for this taxpayer to prove her 75 

percent business use. 

Sample-Method Solution to New July 

1 Mileage Rate 
 

To use the sample rate, you need to prove that your 

vehicle use is about the same throughout the year. 

Your invoices and paid bills prove the mileage part, 

and your appointment book can add creditability to 

consistent business and personal use.  

 

Keep in mind that the sample is just that—a sample—

it’s pretty exact for the three months but not that exact 

for the year, although it must adequately reflect the 

business mileage for the year.  

 

If you have a good three-month sample, you take your 

business mileage for the year and apply the 58.5 cents 

to half the mileage and the 62.5 cents to the remaining 

half to find your deductions. 

 

For example, say you drove 20,000 business miles for 

the year. Your deduction would be $12,100 (10,000 

x 58.5 cents + 10,000 x 62.5 cents). 

 

Mileage Record for the Full Year 
 

If you have a mileage record for the entire year, no 

problem. Your record gives you the mileage for the 

first six months and the last six months. 

  

Paying Your Child: W-2 or 1099? 

 

Here’s a question I received from one of my clients: 

“I will hire my 15-year-old daughter to work in my 

single-member LLC business, and I expect to pay her 

about $12,000 this year. Do I pay her through payroll 

checks and file a W-2?” 

My Answer 
 

Yes. And W-2 payment is essential. If you pay her on 

a 1099, she will pay self-employment taxes. 

 

When you pay her on a W-2, neither you nor your 

daughter pays any Social Security or Medicare taxes, 

and in most states, you also don’t pay any 

unemployment taxes. 

 

Key point 1. Your single-member LLC is a 

“disregarded entity” for federal tax purposes. It’s 

taxed as a sole proprietorship (unless you elect 

corporate treatment). In this instance, you are the 

child’s parent, enabling “no Social Security or 

Medicare taxes” for both your child and your 

proprietorship. 

 

Key point 2. Your daughter has a $12,950 standard 

deduction. This means she also pays zero tax on 

earned income up to that amount 

 

Paying Employees in 

Cryptocurrency 
 

While there may be interest from employees in terms 

of being paid in cryptocurrency, if employers are 

considering directly paying employees in this way, 

here are some things to consider before they do so. 

But note that this is different than using a 
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cryptocurrency exchange, where anyone paid in U.S. 

dollars can have the funds converted into virtual 

currency before the funds are deposited into their 

account, as NFL quarterback Aaron Rodgers and 

New York City Mayor Eric Adams have done. 

 

Wages must be paid in cash or its equivalent 
 

Under the Fair Labor Standards Act (FLSA), 

payment of wages (including overtime 

compensation) is required to be made “in cash or 

negotiable instrument payable at par” (where 

“payable at par” means payable at face value). The 

Department of Labor has not yet released an opinion 

on the concept of paying wages with cryptocurrency, 

but in a recent comment by the Department of Labor 

Office of Public Affairs, the Department emphasized 

that “whether in cash or facilities, wages must be paid 

finally or unconditionally, or free and clear.” 

 

And in a 2006 opinion letter, the Department of Labor 

addressed paying employees with foreign currency in 

combination with U.S dollars. The Department 

accepted this arrangement where the foreign currency 

was exchanged into U.S. dollars using the exchange 

rate in the vicinity of where the employee was 

working at the time of the payment. Again, it’s 

important for employers to note that the Department 

of Labor has not commented on whether 

cryptocurrency is considered “a negotiable 

instrument payable at par.” 

 

However, according to the IRS’s FAQs on 

cryptocurrency, remuneration paid in virtual currency 

to an employee in exchange for services constitutes 

wages for federal employment tax purposes. 

 

State laws may be prohibitive 

 

Notwithstanding the Department of Labor’s silence 

on this issue, states also have laws regarding how 

employees can be paid, and those laws may not be 

favorable to paying employees with cryptocurrency. 

For example, in Washington, wages have to be 

provided at no cost to the employee; so if there were 

a fee for converting virtual currency into dollars, the 

employer would have to bear that burden. Another 

example is Illinois, which requires that wages be paid 

in “lawful money of the United States.” 

 

Volatility could violate minimum wage laws 

 

The last thing to consider is that as we’ve seen 

recently, cryptocurrency has the potential to fluctuate 

in value, sometimes drastically. With strict laws 

governing minimum wage and overtime compliance, 

these swings could cause employers to violate 

minimum wage laws, even if unintentionally. 
 

Tax Strategies for 

Cryptocurrency losses 
 

The last few months have shown us just how volatile 

cryptocurrency investments can be. In November 

2021, we saw the cryptocurrency market peak at 

about $3 trillion. Two months later, we saw the 

cryptocurrency market plummet over 40%, wiping 

out more than $1.2 trillion in a matter of months. 

 

This can be devastating for many of you, but just like 

any boom-and-bust cycle in the stock market, it can 

also provide the opportunity to minimize the pain by 

using various tax strategies. 

 

Harvesting losses and wash sale rules 

 

While you are understandably not happy to see the 

value of your cryptocurrency investments plunge, in 

some instances, this can provide an opportunity for 

you to harvest losses and offset some, if not all, of 

your taxable income. 

 

And because the only real guidance we have from the 

IRS is that cryptocurrency is property and not a 

security, the wash sale rules don’t apply (at least 

currently). This means taxpayers who want to harvest 

tax losses from the drops in the cryptocurrency 

market may be able to without having to comply with 

the 30-day wash sale period. 

 

Under the wash sale rules, taxpayers who sell stocks 

and then purchase other substantially similar stocks 
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within 30 days of the sale date may not claim a loss 

on their stock sale. Instead, the loss amount is added 

into the computation of the new stock’s basis. 

 

Because the wash sale rules don’t currently apply to 

cryptocurrency transactions, cryptocurrency owners 

can sell their cryptocurrency at a loss, lock in the loss 

amount to apply against the taxpayer’s other capital 

gain, and then turn around and purchase the same 

cryptocurrency at the reduced rate, without having to 

wait 30 days to do so. 

 

Economic substance 

 

Even if not subject to the wash sale rules, taxpayers 

can only deduct losses from sales of their 

cryptocurrency if they can show that these 

transactions had “economic substance” apart from 

harvesting the loss. To do this, the taxpayer has to 

show that there was some economic risk involved 

before rebuying the same cryptocurrency. 

 

Obviously, turning around and rebuying the same 

stock immediately would not subject the taxpayer to 

much risk. But given the volatility we’ve seen in the 

crypto world, and the $200 billion plunge in value in 

a single day in May of 2022, a taxpayer can probably 

make the argument that waiting a few days prior to 

purchasing more cryptocurrency placed them at an 

“economic risk,” and therefore they should be able to 

harvest the loss. 

 

Capital losses 

 

If the loss is a capital loss, then only $3,000 of the 

capital losses can be applied against the taxpayer’s 

ordinary income. But unused capital losses can be 

carried over until used. 

 

The key to determining whether a loss is a short-term 

or long-term capital loss is the cost-basis method 

chosen by the taxpayer. If a taxpayer uses the first-in, 

first-out method, a long-term capital loss or gain will 

be generated if the taxpayer sells the cryptocurrency 

after a year. If the taxpayer uses a specific 

identification method, the taxpayer will have greater 

flexibility in generating a capital gain or loss. 
 

 

Upcoming due dates 
 

July 31 

• 2nd Qtr Federal and State Payroll tax returns 

due 

• 2nd Qtr Sales tax returns due 

 

Sept 15 

• 3rd Qtr Federal and State Estimated income 

tax payments. 

 

Visit our website and share 

helpful tips 
 
 

Bet you didn't know we also love to do video updates. Check 

out the “Mike Talking" page for video updates to stay current 

on tax law changes. Please share with your friends and 

colleagues.  
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